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No. 10967 
IN THE 


United States Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


WILLIAM Morris, 
Appellant, 
US. 
UNITED STATES OF AMERICA, 


Appellee. 


PETITION FOR REHEARING. 


Comes now the United States of America, appellee in 
the above entitled cause, and presents this, its Petition for 
Rehearing of the above entitled cause, and in support 
thereof respectfully shows: 


Statement of Grounds for Rehearing. 
That the opinion of this Honorable Court, reversing the 
judgment of conviction in the above entitled case, 


(1) Misconstrues the Instructions given the jury by the 
iia! Court; 


(2) Disregards the fact that the Court instructed the 
jury upon all elements of the crime charged; 
(3) Misconstrues the holding of cases cited as author- 


ity for reversal; 


(4) Disregards entirely the rule that error must be 
prejudicial before a conviction will be reversed; 


a ees 


(5) Ignores the fact that the point upon which the 
Court reversed the conviction was never raised in the trial 
court, and that although the trial judge particularly invited 
counsel to indicate any dissatisfaction, Appellant did not 
direct the attention of the trial judge to the purported 
source of error; 

(6) Ignores the fact that although an exception was 
taken to certain Instructions, no exception was taken to 
the particular Instruction upon which the Court bases its 
pevercadl: 

(7) Ignores the fact that further Instructions defining 
the crime alleged were not requested by Appellant; 

(8) Reverses the conviction of a man, plainly guilty, 
because of the form of an Instruction although the sub- 
stance of the Instruction was complete and correct. 


Questions of Law. 


(1) Did the District Judge commit error in the Instruc- 
tion wherein he charged the jury on the elements of the 
crime charged? 


(2) If the District Judge did commit error in giving 
said Instruction, was the error reversible, in the absence 
of the taking of an Exception at the trial; and under the 
circumstance that Appellant did not request either ampli- 
fication of the Instruction or that it be cast in another 
form or that some additional instruction be given? 

The questions will be considered under the following 
headings : 

(1) The District Court Adequately and in Proper Form 
Instructed the Jury as to the Elements of the Offense 
Charged. 


(2) If There Is Formal Error in the Record, It Is Not 
Reversiblessrror, 


==. 
ARGUMENT. 


The District Court Adequately and in Proper Form 
Instructed the Jury as to the Elements of the 
Offense Charged. 


(A) THE INSTRUCTION IN QUESTION Is IN HARMONY 
WITH THE AUTHORITIES CITED IN THE MAJoRITY 
OPINION. 


The footnote on page 6 of the Opinion refers to several 
cases, none of which condemn the type of Instruction given 
and some of which infer it to be a proper style of Instruc- 
tion as a vehicle for defining the crime charged. 


Bird v. United States, 180 U. S. 356, is cited in the 
Opinion as support for this statement. 
“An instruction which does not state any proposi- 
tion of law, or only states the result of the law’s 
application, is erroneous.” 


This language does not appear in the case. The Court 
in its Opinion did not condemn the so-called formula type 
of Instruction. The only definition of the crime charged 
in the Bird case was given in such an instruction.’ Re- 
versal occurred, not because the law was stated to the jury 
only in a hypothetical proposition, but because a proper 
element of the law was omitted. 


The questioned Instruction reads thus: 


““The court instructs the jury, if they believe from 
the evidence beyond a reasonable doubt that the de- 


pia Uv. United States, 180 U. S. 356 at p. 362. “As the tral 
judge allowed and signed a bill of exceptions to his instruction in 
this behalf, it cannot be fairly presumed that the error was healed 
by any modification or correction in some other and undisclosed part 
of his charge.” 
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fendant Homer Bird, on the 27th day of September, 
1898, at a point on the Yukon River, about two miles 
below the coal mine known as Camp Dewey and about 
85 miles above Anvik and within the District of 
Alaska, shot and killed one |. A iturin andesite 
said killing was malicious, premeditated and willful, 
and that said killing was not in the necessary defense 
of the defendant’s life or to prevent the infliction 
upon him of great bodily harm, then it is your duty 
to find the defendant guilty as charged in the indict- 


b) ele 


iment. 


“The bill of exceptions shows that to ‘this instruc- 
tion the defendant then and there excepted for the 
reason that the same is erroneous because not quali- 
fied by the further charge that if the defendant be- 
lieved, and had reason to believe, that the killing was 
necessary for the defence of his life or to prevent the 
infliction upon him of great bodily harm, then he was 
not guilty.” 


The Supreme Court had the challenged Instruction 
before it as the only Instruction on the subject. The Bill 
of Exceptions contained no other Instruction. The Court 
declined to presume that “the error was healed by any 
modification or correction made in some other undisclosed 
part of his charge.” 


The crime charged was murder. The statutes defining 
murder and its included lesser offenses are brief (as com- 
pared to about two printed pages in this case). 


Had the Court felt statutory language or a condensation 
thereof the necessary style of the charge the Opinion 
would have so stated, for the case was remanded for a 
new trial. When and if the new trial was had the Dis- 
trict Court was without any hint from the reversing Court 
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that it should read or summarize the statute. Instead it 
was told by the Supreme Court that the formula Instruc- 
tion given the jury was incomplete because it did not con- 
tain the following language, which was designed to en- 
large, not statutory language, but the language of the 
formula Instruction: 


“ok # * if the defendant believed, and had reason 
to believe, that the killing was necessary for the de- 
fense of his life or to prevent the infliction upon him 
of great bodily harm, then he was not guilty.” 


The comment of the Supreme Court on this omission 


reads as follows: 


“Tt is well settled that the defendant has a right to 
a full statement of the law from the court, and that 
a neglect to give such full statement, when the jury 
consequently fall into error, is sufficient reason for 
Reversal, 


It is apparent, on a full study of the case, that the 
Supreme Court directed its criticism to a matter of con- 
tent and not of form or style; and it appears from the 
following language that the Court understood the formula 
to be an Instruction of law, and an explanation of law, 
not an invasion of the function of the jury. 


“The chief object contemplated in the charge of the 
judge is to explain the law of the case, to point out 
the essentials to be proved on the one side and the 
other, and to bring into view the relations of the par- 
ticular evidence adduced to the particular issues 
involved.” 


Had the omitted matter been included the “chief object” 
of an instruction would have been fulfilled and would have 
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made the charge good for it would have served to “point 
out the essentials to be proved on the one side and the 
other, and to bring into view the relations of the particular 
evidence adduced to the particular issues involved.” 


We have treated this decision at length because: 


1. The case is one of two Supreme Court cases cited 
in the majority opinion; 


2. It is axiomatic that when an Appellate Court indi- 
cates that a particular Instruction should be given, and 
remands for a new trial because it was not given, that the 
Trial Court will give it in the form indicated on the new 
trial. We assume that the Supreme Court in thus direct- 
ing the amendment, would have directed the reading or 
mere summarization of the statute prohibiting murder, 
had it felt such an Instruction necessary, for no such 
Instruction had been given before. Instead, the higher 
Court ruled that the offered amendment should have been 
added to the Instruction, thereby clearly indicating that 
such an Instruction, if it includes all the elements, is an 
Instruction defining the law applicable and that the In- 
struction was capable of amendment in its formula style, 
rather than a form to be discarded in favor of a reading 
of a bare definition cast in statutory or textbook language. 


In Serews v. Uittted States, 325 U.S. 91, also citedain 
the majority opinion, the Opinion omits the text of the 
Instruction. It does point out that the Court should have 
charged that the acts allegedly done were done “wilfully” 
whereas the Instruction used the word “illegally.” 


In the case before this Court it has never been suggested 
either in counsel’s brief or in the majority opinion, that 
any element of the crime was omitted from the Instruc- 
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tion; or that a false element has been added to it. The 
complaint appears to be that 
“The jury was never given an explanation or defini- 
tion or enacted text of the offense charged, but in- 
stead were told that if they found certain enumerated 
facts, the verdict must be one of guilty; otherwise the 
verdict must be one of not guilty.” 


The Screz's case lends no aid to either the theory of the 
majority of the Court or the theory adopted by the Trial 
Judge. It is not in point for it deals only with the giving 
of an Instruction which gave the jury a false standard. 
The majority opinion in the present case in effect says 
that the Trial Court did not give the jury any definition 
of the crime, citing for that the ruling the Screws case 
and the Bird case, although the Bird case holds that the 
giving of a complete formula is a satisfactory statement 
of the law defining the crime. The Bird case in criticizing 
the substance of Instructions not only did not criticize 
the ‘formula’ method of explaining the law, but sent the 
case back for a new trial with errors of substance in the 
formula corrected. 


Corson v. United States, 147 F. (2d) 437, also cited, 
does not assist in this problem. There was no formula 
Instruction there. The question concerned inadequacy of 
an Instruction because of omission of a matter of sub- 
stance rather than a question of form. In Christensen v. 
United States, 90 F. (2d) 152, the Opinion does not re- 
veal the style of the Instruction, but reverses because of 
a substantive lack. Kreiner v. Umited States, 11 F. (2d) 
722, deals with character Instructions and does not touch 
the point involved in this appeal. United States v. Harris, 
45 F. (2d) 690, holds that “the court should be astute to 
see that the charge advised the jury of all the essential 
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elements of the crime.” The element “knowingly” was 
omitted. Allen v. Roydhouse, 232 Fed. 1010, is a civil 
case and deals with segregation of matters of fact from 
matters of law. 

The only comment re Instructions in Massee v. Wil- 
liams, 207 Fed. 222, appears to be “It was the court’s duty 
to charge the law arising upon the facts as applicable to 
such facts so as to aid the jury in arriving at a correct 
conclusion.” 

Sections 1189-1190, Corpus Juris Secundum, cited in 
the majority opinion, contain a great deal of text as to 
what instructions must contain. They do not contain any 
statement that the style in which the jury is instructed 
must be such as to include the reading of the statute or 
a textbook-like digest thereof. 

People v. Fox, 185 Pac. 211, is cited in the note to 
Section 1189 and as authority for that portion of the 
section which reads: 

‘as a general rule, it is the duty of the trial court to 


instruct the jury distinctly and precisely on the law 
of the case.” 


In People v. Fox the defendant was convicted of em- 
bezzlement. In affirming the judgment it was said: 

“It was the duty of the court ‘in charging the jury’ 
to state to them all matters of law necessary for their 
information. Section 1127, Penal Code. The in- 
struction complained of was a correct statement of 
the law and clearly applicable to the theory of the 
Peoseciition, * * *” 


The Instruction referred to defined the crime by 
giving the jury a formula as follows: 

“Tf you find from the evidence beyond a reasonable 

doubt that the defendant did, on or about the date 


Lom 


charged in the information, fraudulently appropriate 
the moneys of Mrs. Anna G. Walters after said 
moneys had been intrusted to him and that said 
moneys were appropriated to a use or purpose other 
than that for which such property was intrusted to 
him, you should find the defendant guilty of em- 
bezzlement as charged in the information.” 


Note that the jury in the Fox case was told that if they 
found certain enumerated facts, the verdict must be one 


of guilty. 


This is the claimed fault with the Instruction in this 
case. The majority opinion states, “a jury’s duty cannot 
be so limited by a judge.” However, in the Fox case the 
District Court of Appeal stated, “The instruction com- 


plained of was a correct statement of the law. * * *” 


“Every charge to the jury, which is a real charge, 
and not merely a colorless statement of the law and 
of the issues of fact involved, ought to reflect the real 
issue arising out of the evidence, and also as pre- 
sented in the arguments addressed to the jury. It 
can never be rightly interpreted unless it is read in 
the atmosphere of the trial. If the parties, in pre- 
senting their cause, strip it of all formalities and 
technical distinctions, and get right down to the mar- . 
row of the case, and to a discussion of the substantial 
questions involved, it is not only helpful to the jury, 
but inevitable, that the charge should reflect the same 
spirit. There can never be applied to a charge under 
such circumstances the canons of criticism to which 
a treatise on the law of the case could properly be 
Subjected, “| 7ae* 


United States v. Stilson, 254 Fed. 120, at 125. 
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People v. Leddy, 95 Cal. App. 659, 273 Pac. 110, con- 
siders and approves a similarly styled Instruction. 


(B) THe Jury Woutp Not Have Been Better IN- 
FORMED HAD THE Court READ THE STATUTE AND 
REGULATION. 


The trial Judge fully advised the jury that it was the 
sole judge of the facts [R. 94-95] and that his Instruc- 
tions were the law [R. 94-95-96]. 


Had he elected to read the statute and regulation under 
which the information was drawn, his Instructions would 
have become lengthy beyond the ability of a juror to 
readily remember. 


Recourse would have become necessary in the jury 
room to the written Instructions. Questions of statutory 
interpretation would easily have arisen in the discussions 
fake (dele: EROS, 


Such Instructions are not favored. The Supreme Court 
of Caliiormiasim egpe v7. Alberisom, 23° Gale (2d jmoow 
145 P. (2d) 7 (1944), declared: 


“An instruction in the language of a statute is 
proper only if the jury would have no difficulty in 
understanding the statute without guidance from the 
court ~*~ * *Sicitations). It is mot propensities 
sonable men might differ as to the construction of the 
statute, for it would delegate to the jury the function 
of statutory interpretation that belongs to the Court.” 


The statute and regulations applicable, in their pertinent 
portions, provide: 


Sections 202 and 205(b) of the Emergency Price Con- 
trol Act of 1942, as "amendedmeam iat. 23 (50a oe, 
App. 901 et seq.), provide in part: 


= 
peumen 202 (50 U.S.C. App. 922): 


“Investigations, records; reports 
* * * 2K ** * 2 


“(b) The Administrator is further authorized, by 
regulation or order, to require any person who is 
engaged in the business of dealing with any com- 
modity, or who rents or offers for rent or acts as 
broker or agent for the rental of any housing accom- 
modations, to furnish any such information under 
oath or affirmation or otherwise, to make and keep 
records and other documents, and to make reports, 
and he may require any such person to permit the 
inspection and copying of records and other docu- 
ments, the inspection of inventories, and the inspec- 
tion of defense-area housing accommodations. The 
Administrator may administer oaths and affirmation 
and may, whenever necessary, by subpoena require 
any such person to appear and testify or to appear 
and produce documents, or both, at any designated 
place.” 


(202b) 


Scene 205 by (20 O2s,C App 925): 


“Enforcement 
* * * * > * * * 


“(b) Any person who willfully violates any provi- 
sion of section 4 of this Act (section 904 of this 
appendix ), and any person who makes any statement 
or entry false in any material respect in any document 
or report required to be kept or filed under section 2 
or section 202 (section 902 or 922 of this Appendix), 
shall, upon conviction thereof, be subject to a fine of 
not more than $5,000, or to imprisonment for not 


oa 


more than two years in the case of a violation of 
section 4(c) (section 904(c) of this Appendix) and 
for not more than one year in all other cases, or to 
both such fine and imprisonment. Whenever the 
Administrator has reason to believe that any person 
is liable to punishment under this subsection, he may 
certify the facts to the Attorney General, who may, 
in his discretion, cause appropriate proceedings to be 
brought. 


Maximum Price Regulation 292, as amended, Sec- 
tions 1351, 1414 (8 Fed. Reg. 135 and 543 (G)). 


“(g) Every intermediate seller selling citrus fruits 
shall: 


(1) Make and preserve for examination by the 
Office of Price Administration for so long as the 
Emergency Price Control Act of 1942, as amended, 
remains in effect, records of the same kind as he has 
customarily kept relating to the prices which he 
charges for each item of citrus fruits after the ef- 
fective date of this regulation and, in addition, records 
showing as precisely as possible, the basis upon which 
he determined maximum prices for each item.” 


x x * * * 2 * * 
“81351.1414" Definition. (a) When used in this 
Fectlanionwehe tenia: 
* x S x * * X* x 


“(5) ‘Records’ includes books of account, sales 
lists, sales slips, orders, vouchers, contracts, receipts, 
invoices, bills of lading and other papers and docu- 
ments.” 


It is the first duty of the Court in charging the jury 
to see that all elements of the offense are brought before 
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the jury in understandable form. As is apparent from a 
study of the cited cases, the great peril is that some ele- 
ment will be incorrectly stated, or left out, or written into 
the Instruction although it does not exist in the statute. 
Similar peril is present in undertaking to summarize stat- 
utes and long regulations such as are involved in this case. 
To reduce the case to an understandable formula is simpler 
than to condense statutory language. It results in a rule 
which jurors can readily comprehend. If done without 
comment within the formula, it is impossible for a juror 


to know the Judge’s view of the evidence. 


Modern Courts, in the cited cases, have held the giving 
of the formula to be an Instruction of law. 


Each element, necessary to support guilt, was carefully 
stated in the formula. Had the jury digested the statute 
and regulation, 1t would have found that several questions 
would have to be answered in its inquiry as to whether 
an offense had been committed. It has not been suggested 
in Appellant’s brief, or in the majority opinion, that such 
questions would properly be any different than the ones 
set forth in the Court’s Instruction. It is certainly more 
conducive to proper verdicts to have the Court determine 
the essential elements of a crime and state them simply, 
than for jurors to embark on analysis of statutes which 
are of even moderate complexity. 


We have not found any case which holds that such an 
Instruction is not an Instruction of law. The cases herein 
discussed hold that it is such an Instruction. This method 
of Instruction is not novel. It appears to have survived 
from early in our jurisprudence without inciting the de- 
velopment of any case law against it. 
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If There Is Formal Error in the Record It Is Not 
Reversible Error. 

Had the Court instructed the jury by reading of the 
statute and regulations it would not have provided the 
jury with any additional properly useful law than was 
given it in the charge. As stated in the dissenting 
Opinion: 

“It is obvious that if Morris had committed the 
acts described in the hypothetical alternative in the 
charge so challenged alone by the court, he was in 
fact guilty. Hence there was no ‘miscarriage of 
justice’ and no occasion for a sua sponte consideration 
of the instruction.” 


Courts have consistently refused to reverse upon ques- 
tions of substantial impairment of constitutional rights 
because such questions were not seasonably raised. This 
Court applied the rule in Rose wv. United States, 149 F. 
(Adjie7>s7¢0 CC. 42 9), where tor the purpeseron make 
its ruling the Court assumed a search and seizure illegal 
but declined to consider the point on appeal because it had 
not been raised at a timely point in the proceedings in the 
Court below. It seems consistent that a jurisdiction which 
places such a limitation upon the raising of a point of 
constitutional right infringement would hold that an ac- 
@iescence in the Imstruction in the Urial) Conure cannot 
be a basis for a reversal when raised for the first time 
in the Appeal Court, particularly when the matter con- 
cerns one of style and form rather than one of substance. 
Had the defendant desired that the regulations be read or 
summarized, his request would have been for the simplest 
kind of action in that the Court could merely read the 
verbose language without any problem of composing an 
Instruction. It is noted that after Appellant’s counsel had 
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stated that there were no exceptions to the Instructions 
the Court invited counsel to approach the bench [R. 102] 
and stated: 


“The Court: ‘Just because you haven’t been in 
the Federal Courts, I wondered if you intended to 
offer any objections to the instructions offered, be- 
cause those exceptions you must make at this time.’ 


pein Leake: “Yes, your Honor 


“The Court: ‘Well, you will have to make them 
in open court as to each of the instructions.’ 


°Mr. Leake: “Thank you very much.’ 


“(Thereupon, the following proceedings were had 
within the hearing of the jury.) 


“The Court: ‘I think counsel possibly misunder- 
stood my statements about exceptions to the instruc- 
tions given. I should have said instructions refused. 
We use that phrase, but we mean that it is to apply 
to those refused also, and for that reason I will ask 
now if counsel for either side have any exceptions to 
[39] any of the instructions proffered by them and 
not given by the court?’ 


““T will explain to the jury that counsel are re- 
quired to present their views on the law to the court, 
and the court either adopts: them, modifies them, or 
rejects them, and counsel are also required to indi- 
cate to the court before the jury retires any excep- 
tions they may have to those instructions. It is the 
only place in the record they can show their dissatis- 
faction in order to state it later on in a higher court.’ 


All right.’ 
Wir, Leake: “Shall | reter to them@by number? 


“The Court: ‘Yes, I know what they consist of.’ ” 


Gee 


Thereafter counsel did take exception to certain failures 
to charge but did not except to the Instruction defining 
the crime. He did not at any time offer an Instruction 
on this subject. In Boyd v. United States, 271 U. 5. 104, 
appellant requested a certain addition to an Instruction 
which the Court granted. There is no reason to believe 
that the Court would not have granted the reading of 
the statute and the regulation had it been requested in 
this case. Complaint was made of the Instruction as 
finally given in the Boyd case but was not made until the 
matter reached the Appellate Court. The Supreme Court 
commented that the Instruction appeared ambiguous (p. 
107). The Court finally ruled: 


“We are justified in assuming that had the Court’s 
attention been particularly drawn at the time to the 
part complained of now, it would have been put in 
better form. Certainly after permitting it to pass 
as satisfactory then the defendant is not now in a 
position to object to it.” 


This Court has held that objections to Instructions 
cannot be considered the first time on appeal. See Yen- 
kaichi Ito v. United Siates, 64 F. (2d) 73 (C. C. A. 9, 
1933), wwherein it is said: 


“{9] Appellant seeks to have us consider other 
objections to the charge which he is urging for the 
first time on appeal. In the trial court no objection 
was made to the instructions on the grounds now 
urged and no exception reserved so these matters are 
not properly before us for review.” 


sige. 


See, also, Traversi v. United States, 288 Fed. 375 
(C. C. A. 9, 1923), wherein it was said: 


“[2| If it be conceded that the instructions might 
very properly have been more guarded in the respects 
now suggested, they were not plainly misleading, and 
not only did counsel for the plaintiff in error fail to 
object, but, upon inquiry of the court whether he 
desired anything further, he answered no. Not being 
convinced that an injustice has been done, we would 
not be warranted in sending the cause back for a new 
trial, for imperfections in instructions with which the 
parties were satisfied at the time they were given.” 


To like effect see, Paddy v. United States, 143 F. (2d) 
847 (C. C. A. 9, 1944); Kendall v. United States, 131 F. 
(2d) 431 (C. C. A, 5, 1942), 


iiilerzs, U. 57 C391: 


“(Judicial Code, section 269, amended.) New 
trial; harmless error. All United States courts shall 
have power to grant new trials, in cases where there 
has been a trial by jury, for reasons for which new 
trials have usually been granted in the courts of law. 
Onevie iearilg@on saingeappedl, CeniicGrnariwe wit so. 
error, or motion for a new trial, in any case, civil or 
criminal, the court shall give judgment after an ex- 
amination of the entire record before the court, with- 
out regard to technical errors, defects, or exceptions 
which do not affect the substantial rights of the 
panics. eK) 5. 7/26, Maro, VOU Rce23le 6260 nse 
Siar los, Meb 26,1919 0c 43,40 Stat, Visi) 


i 
Conclusion. 


Appellee respectfully submits that there are no authori- 
ties which hold that an Instruction in the form given in 
this case is not an Instruction of law and that on a review 
of the whole Record it must appear that substantial justice 


was done in the Trial Court. 


The Appellee respectfully urges that this Honorable 
Court grant this Petition for Rehearing and that the 
Judgment of Conviction of the District Court be, upon 


further consideration, affirmed. 
Respectfully submitted, 
James M. Carter, 
United States Attorney; 


Ernest A. TOLin, 
Assistant United States Attorney, 


Attorneys for Appellee. 
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Certificate of Counsel. 


We, counsel for the United States of America, Appellee 
in the above entitled cause, do hereby certify that the fore- 
going Petition for Rehearing of this cause in our opinion 


is well founded and is not interposed for delay. 


JAMES M. Carter, 
United States Attorney; 


ERNEST A. TOLIN, 
Assistant United States Attorney, 


Attorneys for Appellee. 


